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/“ T wNOTE If the trust instrument is ambiguous, how does it indicate the requlréd )
1 2) In mterpreting, construing, or administering a trust instrument, absent a

clear expression of intent by the settlor to the contrary, a trustee shall apply the

Yot
following presumptionsy Wl’lljl’l) may only be rebutted by clear and convincing

/QJ

v
(a) The settlor intended to take @aximuml advantage of tax deductions,

evidence:

exemptions, exclusions, and credits.

%VO&W ;‘f@ v’
(b) The settlor intended that any @de to a spouse outright and free of trust

\/ mns o
qualify for the gift or estate tax marital deduction and is a marital deduction gif}

€. g rm\mwlol&»

interest property trust, or spousal trust, \/r refers to qualified terminable interest
0

st

property, @iiyal{lﬁed terrninal interest proper@ section 2044, 2056, or 2523 of the

O ,
Internal Revenue Code, or(similar provision@/b f applicable state law, the settlor

“Hnack
intended the trust and property passing to the trust t9 qualify for the applicable gift

2

4
<

6

%8

w4

@ (¢) Ifthe trust instrument refers to a trust as a marital trust, quahﬁed erm 1naD
10

12
o

+rans fer”
or estate tax marital deductio and ‘(Ille .Cfor the marltal deduction

@ua \ tes

15 for federal and state gift or estate tax purposes

M S

e *NoTE The language you prov1ded mcluded the phrase or refers to quahﬁed
termlnable interest property, QTIP, or QTIP property.” Because QTIP is defined as
;f" qualified terminal interest property in the proposed language, I eliminated QTIP

property from this list. Please let me know 1f I madvertently el1m1nated a substant1ve

fETENCE. s
o %ﬂx S f ay”

(\16 (8) If a trust receives a marital deduction gift/ the trust instrument shall be
e’ . /
17 construed to comply with the marital deduction provisions of the Internal Revenue
(18) Codems Y
s NOTE: This prO;IEIBB is written in the passive voice. Who is requ1red to construe >
- ] the trust.instrument as provided-in this-subseetion?—— oo s
) . g S ransier-
(19 (4) If a trust receives a marital’'deduction gifff, the trustee has all the powers,

20 duties, and discretionary authority necessary to comply with the marital deduction
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SECTION 102

oD
provisions of the Internal Revenue Code. The trustee @fﬁot take any action or

have any power that may 1mpa1f/ the avallablhty of the marital deduction, but this

does not require the trustee to make the election under either section 2056 (b) (7) or

2523 (f) of the Internal Revenue Code. o

1mpalr the avaﬂablhty of-a. .
‘\ or not havmg a power require thetrs 1 039/52,, Q v
e T 5

BT lease conﬁrm that thls is the appropriat -place for thls provision withi \ o

e

e

SECTION 103. 701.09 (title), (1) and (2) of the statutes are renumbered 853.34
(title), (1) and (2).

SECTION 104. 701.09 (3), (4) and (5) of the statutes are repealed.

SECTION 105. Subchapter IX (title) of chapter 701 [precedes 701.0901] of the
statutes is created to read:

CHAPTER 701
SUBCHAPTER IX
INVESTMENT MANAGEMENT OF TRUSTS

SECTION 106. 701.0901 of the statutes is created to read:

701.0901 Application of the Wisconsin Prudent Investor Act. Except as
provided in this subchapter, the investment management of the property of a trust
is governed by ch. 881.

SECTION 107. 701.0902 of the statutes is created to read:

701.0902 Directed trust property. (1) A directing party who has power over
directed trust property shall do all of the following:

(a) Direct the trustee on the retention, purchase, sale, exchange, tender,
encumbrance, or any other investment transaction of the directed trust property and

the investment and reinvestment of principal and income.
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SECTION 107

(b) Direct the trustee with respect to the management, control, and voting
powers, including voting proxies, of the directed trust properfy.

(¢c) Select and determine reasonable compensation of one or more outside
investment advisors, managers, consultants, or counselors, which may include the
trustee, and delegate investment authority to them pursuant to the investment
delegation provisions under s. 881.01 (10).

(d) Determine the frequency of and methodology for valuing directed trust
property and provide the value of property for which there is no readily available
daily market value.

(2) A trustee who has no power over directed trust property does not have a
duty to do any of the following with respect to the directeci trust property:

(a) Prepare or review investment policy statements.

(b) Perform investment or suitability reviews, inquiries, or investigations.

(¢) Determine or verify the value of directed trust property for which there is
no readily available daily market value. |

(d) Monitor the conduct or investment performance of the directing party.

SECTION 108. 701.0903 of the statutes is created to read:

701.0903 Nonapplication of prudent investor rule to life insurance
contracts owned by trusts. (1) Notwithstanding s. 881.01, if a principal purpose

of a trust is to hold a life insurance contract or to purchase a life insurance contract

from contributions made to the trust,(g:érustee es not have a duty to

N B et 1 e 25 et P 5 e e ettt “MWQ___M_R_%_W.__W____________,_,,___,._/E&' <
do any of the following with respect to the acquisition, retention, and ownership of }

\a life insurance contract owned by the trust: B J—

g) QOP’) wtermlne whether the life insurance contract 1&%} remains a proper

9

xt]
Lo ke . e f( WA SWNEE 8 g gV trao

@\t(/w

1nvestment@y 0 -
I8 of renmnelng a (gwf(at [
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y\ (O R N ‘ .
Q q*» (@}X@)\@p‘a/ﬁ/the financial stren;h or changes in the financial strength of the

2 life 1 1nsurance company mamtalmng the life insurance contract.
7(0 SR SN aINaN

&) @/( Lj\ }@ cDetermme ( Whéther to exercise any policy option, right, or privilege

available under the life i insurance contract

ey Funee

CR’{ ( B)\C> DlVEI‘Sl%V \‘the ﬁfe insurance contract relative to any other life insurance

6 contracts or any other assets of the trust.
5 j B \/} \ 2y (“l AL Ve {)) /P R eV} Q%J("\ CL#[ M
i M__(abouf orin é(ile health or ﬁnanc1al condition of an insured.

L \o e /7\g u “k"}w"‘ -
. Mthe fapsG Of@_ﬁ_dﬁl;l!ll [/ 1fe insurance contract if the trust does

not receive contrlbutions or hold other readﬂy marketable @Ogssets to pay the life

10 insurance contract premiums. 'y
( (2) A trustee is not liable to a beneficiary or to any other personifor a loss that
12 arises because the trustee did not take an action specified in sub. (1).\/

13 (38) This sectlon does not apply to a life insurance contract that is purchased
gw

/ - e 73
@ from an affiliate of thevgrusteeﬁ;or Wlth respecﬁ to @(ﬁe insurance contract from

15 which the trustee or an affiliate receives a commission, unless the power to purchase
16 the life insurance contract has been delegated to another person and that other
\I 17 person made the decision to purchase the life insurance contract from or through the

@ﬂS , trustee ;. an affc"lh(?f‘e v

| @ Q( (é)}\@ Y$6oction applies to a life insurance contract acquired, retained, or owned
20 @ by a trustee before, on, or after the effective date of this subsection”.... [LRB inserts
21  _ datel.
22 SECTION 109; 701.10 of the statutes is repealed.
23 | SECTION 110. Subchapter X (title) of chapter 701 [precedes 701.1001] of the
24 statutes is created to read: |

25 CHAPTER 701
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1 SUBCHAPTER X
2 - LIABILITY OF TRUSTEES AND RIGHTS
3 OF PERSONS DEALING WITH TRUSTEE
4 SECTION 111. 701.1001 of the statutes is created to read:
5 701.1001 Remedies for breach of trust. (1) A violation by a trustee of a duty
6 | the trustee owes to a beneficiary is a breach of trust.
7 (2) To remedy a breach of trust that has occurred or may occur, a court may do
8 any of the following:
9 (a) Compel the trustee to perform the trustee’s duties.
10 (b) Enjoin the trustee from committing a breach of trust.
11 (c) Compel the trustee to redress a breach of trust by paying money, restoring
12 property, or other means.
13 (d) Order a trustee to account.
14 (e) Appoint an additional trustee, a dlrectmg par tv, or a trust protector havmg

@ K duties and authority ordered by the court to take possessmn of the trust property and
Y lh@ w d\m? Jm\“«{ oyt e—f omw

16 administer the trust. PP RN 0 fednbes W
ot
17 (f) Suspend the trustee. austhent I
18 (g) Remove the trustee as provided in s. 701.0706.
19 (h) Reduce the compensation of or deny compensation to the trustee.
20 (i) Subject to s. 701.1012, void an act of the trustee, impose a lien or a
21 constructive trust on trust property, or trace trust property wrongfully disposed of
ol vecovnoA of
@ and fecove fthe property or its proceeds.
23 (G) Order any other appropriate relief, whether provided elsewhere in this A
24 chapter, available at common law, or under equity principles.

25 SECTION 112. 701.1002 of the statutes is created to read:
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SECTION 112

701.1002 Damages for breach of trust; liability of successor trustee. (1)
A trustee who commits a breach of trqst is liable to an affected beneficiary for the
greater of the following:

(a) The amount required to restore the value of the trust property and trust
distributions to what they would have been had the breach not occurred.

(b) The profit the trustee made by reason of the breach.

(2) Except as otherwise provided in this subsection, if more than one trustee
is liable to a beneficiary for a breach of trﬁst, a trustee is entitled to contribution from
the other tfustee or trustees. A trustee is not entitled to contribution if the trustee
was substantially more at fault than another trustee or if the trustee committed the
breach of trust in bad faith or with reckless indifference to the purposes of the trust
or the interests of the beneﬁciary. A trustee who received a benefit from the breach
of trust is not entitled to contribution from another trustee to the extent of the benefit
received.

(3) A successor trustee is not liable for the acts and omissions of a former
trustee or for the acts or omissions of any directing party or trust protector that are
taken before the appointment of the successor trustee.

SEcCTION 113. 701.1003 of the statutes is created to read:

701.1003 Damages in absence of breach. Absent a breach of trust, a trustee
is not liable to a beneficiary for a loss or depreciation in the value of trust property
or for not having made a profit.

SECTION 114. 701.1004 of the statutes is created to read:

701.1004 Attorney fees and costs. (1) In ‘a judicial procéeding involving the

administration of a trust, the court, as justice and equity may require, may award
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costs and expenses, including reasonable attorney fees, to any party, to be paid by

N
1
2 another party or from the trust that is the subject of the controversy
g A rzc%ma parliy, o trw st pm‘tw for
@ (2) Subject to sub. (8),ifa trustee/@efends or prosecutes any proceeding in good |
g clive L"“”} et iy, 0 Frestprovee tor
@ faith, whether successful or not, the trustee( is entitled to receive from the trust the

5 necessary expenses and dlsbursements ‘/including reasonable attorney fees
WP ol does

oo ten po. by bo
6 incurredf This subsectlon @ay(not preclude a court from ordermg}@mf

ety reimburse o (hesd
G i offthe trust for @,‘ expenses and disbursements from another paﬁs(gz as provided in

‘ A trustee roowy pad
(3) (a){

am costs or attorney fees incurred in any proceeding from the

trust property may be made by the trusteé Wlthout the approval of any person and

11 without court authorization, unless the court orders otherwise as provided in\{)ar. (c).

(b) If a claim or defense based upon a breach of trust is made against a trustee

” d\f(i,ctmoj party y ov frust protectagl —
@ Xm a proceedmg, the trustee shall provide notice to each qualified beneficiary{pf the N\\&)

{1, R
rust Whose share ofﬂthe trust may.]oe affected by the payment of attorney fees and 3
' s ?we ee!s - va En
@ cos/s/ of th 1ntent10n to pay costs or attorney fees mcurred in the proceedmgr from the =
trust prior to making payment. The notice shall inform each @fﬁuahﬁed ~
,)ofzwﬁﬂnj par% ancl trastprofec /v Y S
beneﬁmar%f the right to apply to the court for an order prohibiting the trustee from (ﬂé )
S
paying attorney fees or costs from trust property. If a trustee is served with a motion §
S
19 for an order prohibiting the trustee from paying from the trust attorney fees or costs +
20 in the proceeding and the trustee pays attorney fees or costs from the trust before an b
gd veeling prrty, ov frus Fpiotegia +
@ order is entered on the motion, the trustee and @/he trustee’s attos W / "g
J 22 paid attorney fees or costs from trust property are subject to the remedies in pars i
\/ .

(c) and (d).

f%&
herr r&s‘pédf/t/é ﬁi,TZ{OVﬂk"fq

fa clarfm or- defense based upon breach of trust is made-agaifst
90(INL( {méj (Mrwt 3 o @*m?g (- m<< WM

in a progceed Hg, a party must . obtain-a- COUI‘t\OI‘deﬁp{hlblt the trustée from pay ng
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v attorney fees from trust property To obtain an order proh1b1t1ng paym { t

/ Shal|
2 of costs o attorney fees from trust property, a party fius ‘make a reasonable

, ‘x.
owing

f
3 ii by evidence } the record or by proffering evidence that provides a'rea‘ I;%Elrg He}ir? P"i" y 4
4\ | for a court to conslude that there has been a breach of trust. The tydsted may proffer S}A okec
5 evidence to rebut thev1dence submitted by a party. The cou in its discretion may {;
6 | defer ruling on the motid , pending discovery to be talgen v the parties. If the court j
7 { finds that there is a reas'~ a ble basis to conclude,,t"‘ t there has been a breach of
8 ;f trust, unless the court finds g od cause to allovv’,attorney fees and costs to be pald
9 :!f from the trust, the court shall e”.‘er an o r prohibiting the payment of further |
10 ({ attorney fees and costs from trust %’*o\j‘ty and shall order attorney fees or costs
; N A

11 \ previously paid from trust propert'j in Such proceeding to be refunded An order .

z dirtetine fva/awi iy OF THU g5
/

F rotedlol’s
13 / permitting the payment of §

entered under this paragraph’"“

ay not mlt a trustees(rlght to seek an order
I3

\

ey il V};ﬂ : :yﬁ;ﬂf’
@ (d) If the court orders a refund under par. (c), the court may enter {uoj)
22 sanctions as are appropriate if a refund is not made as directed by the court, L
e ;M?’H/j v iy or Frus

v
@ including strlklng defenses or pleadings filed by the trustee{ Nothing in this " olector
24 paragraph limits other remedies and sanctions the court may employ for the failure

25 to refund the trust in a timely manner.
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(e) Subject to s. 701.1005, nothing in this subsection limits the power of the
court to review fees and costs or the right of any interested persons to challenge fees
and costs after payment, after an accounting, or after conclusion of the litigation.

(f) Notice under par. (b) is not required if the action or defense is later
withdrawn or dismissed by the party that is alleging a breach of trust or resolved
without a determination by the court that the trustee\/has rcglr(xrgnitted a breach of

ol
3

"”@vm e, @M“‘% ‘”f hrush-proler

(4) A provision of a trust 1nstrument drafted or caused to be drafted by a trustee
. / ) i ( [ [
Ythat modifies the application of this section in a manner favorable to the truste&‘ gnd

I
7

P

potentially detrimental to a beneficiary is invalid with respect to the trustee unless

%qu@mﬂkwww

the trusteezproves that the provision was fair under the circumstances existing at the

12 time the trust instrument was signed and that the existence and contents of the
13 provision were adequately communicated to the settlor.\/

14 SEcCTION 115. 701.1005 of the statutes is created to read:

15 701.1005 Limitation of action against trustee. (1) A beneficiary may not
16 commence a proceeding against a; trustee for breach of trust more than one year after
17 the date on which the beneficiary or a representative of the beneficiary was sent a
18 report that adequately disclosed the existence of a potential claim for breach of trust.
19 (2) A report adequately discloses the existence of a potential claim for breach
20 of trust if it provides sufficient information so that the beneficiary or vrepresentative
21 knows of the potential claim or should have inquired into its existence.

22 (3) If sub. (1) does not apply, a proceeding by a beneficiary against a trustee for
23 breach of trust must be commenced within 5 years after the first to occur of the

24 following:

25 (a) The removal, resignation, or death of the trustee.
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(b) The termination of the beneficiary’s interest in the trust.

(¢) The termination of the trust.

(4) Subsections (1) and (3) do not apply to a claim for fraud. The time for
asserting a claim for fraud is governed by applicable law.

SECTION 116. 701.1006 of the statutes is created to read:

701.1006 Reliance on trust instrument. A trustee who acts in reasonable
reliance on the terms of the trust as expressed in the trust instrument is not liable
to a beneficiary for a breach of trust to the extent the breach resulted from the
reliance.

SECTION 117. 701.1007 of the statutes is created to read:

701.1007 Event affecting administration or distribution. If the
happening of an event, including marriage, divorce, performance of educational
requirements, or death, affects the administration or distribution of a trust, a trustee
who has exercised reasonable care to ascertain the happening of the event is not
liable for a loss resulting from the trustee’s lack of knowledge.

SECTION 118. 701.1008 of the statutes is created to read:

701.1008 Exculpation of trustee. (1) A term of a trust relieving a trustee
of liability for breach of trust is unenforceable to the extent that it does any of the
following:

(a) Relieves the trustee of liability for breach of trust committed in bad faith
or with reckless indifference to the purposes of the trust or the interests of a
beneficiary.

| (b) Was inserted as the result of an abuse by the trustee of a fiduciary or

confidential relationship with the settlor.
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(2) An exculpatory term drafted or caused to be drafted by the trustee is invalid
as an abuse of a fiduciary or confidential relationship unless the trustee proves that
the exculpatory term was fair under the circumstances existing at the time the trust
instrument was signed and that the existence and contents of the exculpatory term
were adequately communicated to the settlor.

SECTION 119. 701.1009 of the statutes is created to read:

701.1009 Beneficiary’s consent, release, or ratification. A trustee is not
liable to a beneficiary for breach of trust if the beneficiary consented to the conduct
constituting the breach, released the trustee from liability for the breach, or ratified
the transaction constituting the breach, unless the followmé/ applies:

(1) The consent, release, or ratification of the beneficiary was induced by
improper conduct of the trustee.

(2) At the time of the consent, release, or ratiﬁqation, the beneficiary did not
have knowledge of the beneﬁcial"y’s rights or of the material facts relating to the
breach. l

SEcTION 120. 701.1010 of the statutes is created to read:

701.1010 Limitation on personal liability of trustee. (1) Except as
otherwise provided in the contract, a trustee is not personally liable on a contract
properly entered into in the trustee’s fiduciary capacity in the course of
administering the trust if the trustee in the contract disclosed the fiduciary capacity.

(2) A trustee is personally liable for torts committed in the course of
administering a trust, or for obligations arising from ownership or control of trust
property, including liability for violation of environmental law, only if the trustee is
pefsonally at fault.

SEcTION 121. 701.1011 of the statutes is created to read:
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SECTION 121
701.1011 Interest as general partner. (1) Unless personal liability is
imposed in the contract, a trustee who holds an interest as a general partner in a-

general or limited partnership is not personally liable on a contract entered into by

the partnership after the trust’s acquisition of the interest if the fiduciary capacity

was disclosed in the contract.

(2) Atrustee who holds an interest as a general partner is not personally liable
for torts committed by the partnership or for obligations arising from ownership or
control of the interest unless the trustee is personally at fault. |

(3) Ifthe trustee of a revocable trust holds an interest as a general partner, the
settlor is personally liable for contracts and other obligations of the partnership as
if the settlor were a general partner.

SECTION 122. 701.1012 of the statutes is created to read:

701.1012 Protection of person dealing with trustee. (1) A person other
than a beneficiary who in good faith assists a trustee, or who in good faith and for
value deals with a trustee, without knowledge that the trustee is exceeding or
improperly exercising the trustee’s powers is protected from liability as if the trustee
properly exercised the power.

(2) A person other than a beneficiary who in good faith deals with a trustee is
not required to inquire into the extent of the trustee’s powers or the propriety of their
exercise.

(3) A person.-who in good faith delivers assets to a trustee does not need to
ensure their proper application.

(4) A person other than a beneficiary who in good faith assists a former trustee,

or who in good faith and for value deals with a former trustee, without knowledge
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SECTION 122

that the trusteeship has terminated is protected from liability as if the former trustee
were still a trustee.

(5) Comparable protective provisions of other laws relating to commercial
transactions or transfer of securities by fiduciaries prevail over the protection
provided by this section.

SECTION 123. 701.1013 of the statutes is created to read:

701.1013 Certification of trust. (1) Instead of furnishing a copy of the trust
instrument to a person other than a beneficiary, the trustee may furnish to the
person a certification of trust containing the following information:

(a) That the trust exists and the date on which the trust instrument was
executed.

(b) The identity of the settlor.

7 (c) The identity and address of the currently acting trustee.

(d) The powers of the trustee.

(e) The revocability or irrevocability of the trust and the identity of any person
holding a power to revoke the trust.

(f) The authority of a cotrustee to sign or otherwise authenticate and whether
all cotrustees or less than all cotrusteés are required to sign or otherwise
authenticate in order to exercise powers of the trustee.

(g) The manner in which title to trust property may be taken.

(2) A certification of trust may be signed or otherwise authenticated by any
trustee.

(3) A trustee shall include in a certiﬁcation of trust that the trust has not been
revoked, modified, or amended in any manner that would cause the representations

contained in the certification of trust to be incorrect.
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SECTION 123

(4) A certification of trust does not need to contain the dispositive terms of a
trust.

(5) A recipient of a certification of trust may require the trustee to furnish
copies of those excerpts from the original trust instrument and later amendments
that designate the trustee and confer upon the trustee the power to act in the pending
transaction.

(6) A person who acts in reliance upon a certification of trust without
knowledge that the representations contained therein are incorrect is not liable to
any person for so acting and may assume without inquiry the existenée of the facts
contained in the certification. Knowledge of the terms of the trust may not be inferred
solely from the fact that a copy of all or part of the trust instrument is held by the
person relying upon the certification.

(7) A person who in good faith enters into a transaction in reliance upon a
certification of trust may enforce the transaction against the trust property as if the
representations contained in the certification were correct.

(8) A person making a demand for copies of the trust instrument or excerpts
from the trust instrument, other than those excerpts described in sub. (5), in addition
to a certification of trust is liable for costs, expenses, reasonable attorney fees and
damages if the court determines that the person did not act in good faith in
demanding the copies.

(9) This section does not limit the right of a person to obtain a copy of the trust
instrument in a judicial proceeding concerning the trust.

SECTION 124. 701.105 (title), (1), (2) and (3) of the statutes are renumbered
701.1201 (title), (1), (2) and (3), and 701.1201 (1), (2) and (8), as renumbered, are

amended to read;
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o el
@ 701.1201 (1) (a) In the administration of any trust whiek|is a private

2 foundation, as defined in section 509 of the internal revenueeode Internal Revenue

3 Code, a charitable trust, as defined described in section 4947 (a) (1) of the internal

4 revenue-code Internal Revenue Code, or a split—interest trust as defined described

5 in section 4947 (a) (2) of the internal revenue-code Internal Revenue Code, all of the

6 following acts shall be prohibited: A

) 5 3
&

1. Engaging in any act of self-dealing/as dﬁ ec%[dm section 4941 (d) of the

- o hons
( & iﬂ—tem&l—lceveﬂu&eed&’internal Revenue CodefFa

(hregwould give rise to any liability

I\

9 for the tax imposed by section 4941 (a) of thednternal revenuecode Internal Revenue

10 Code. A A
9 -*

@ 2. Retaining any excess busmess holdingslas deﬁ ed in section 4943 (c¢) of the

/7 @ mtem&hceve;m&eede nternal Revenue Codefwk ( gjﬂﬁ?@e rise to any liability
13

for the tax imposed by section 4943 (a) of the-internal revenue-code Internal Revenue

14 Code.
Vo
@ 3. Making any investments whieh|would jeopardize the carrying out of any of

16 the exempt purposes of the trust, within the meaning of section 4944 of the internal

17 revenue-ecode Internal Revenue Code, so as to give rise to any liability for the tax

imposed by section 4944 (a) of the internal revenue-code Internal Revenue Code.
\ 3 2
4. Making any taxable expenditures ﬁﬂas defined/ in section 4945 (d) of the
that
mternal—revemleeedeﬁ;ternal Revenue Codef@ﬁvould give rise to any liability

21 for the tax imposed by section 4945 (a) of theinternal revenue code Internal Revenue

22 Code.
@9 (b) This subsection-s%ra-l-l-gmt apply either to those split—interest trusts or to

] o
@ amounts thereof whieh (are not subject to the prohibitions applicable to private
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foundations by reason of the provisions of section 4947 of the internal revenueeode

2

/.,——*
(2) In the administration of any trust whieh(is a private foundatlor}{ as defined +
«H/»A
in section 509 of the internal revenue code Internal Revenue Code, or which(is a

s,
charitable trust fas defined described in section 4947 (a) (1) of the internal revenue

Internal Revenue Code. 4 s
W

code Internal Revenue Code, there shall be distributed, for the purposes specified in

the trust instrument, for each taxeble year, amounts at least sufficient to avoid
liability for the tax imposed by section 4942 (a) of the internal revenue-eode Internal

Revenue Code.

(8) Subsections (1) and (2) shall do not apply to any trust to the extent that a
court of competent jurisdiction shall determine detérmines that such the application
would be contrary to the terms of the instrument-governing such trust and that the
same may not pfoperly be changed to conform to such subsections. |

SECTION 125. 701.105 (4) of the statutes is repealed.

SECTION 126. 701.11 of the statutes is repealed.

SECTION 127. Subchapter XI (title) of chapter 701 [precedes 701.1101] of the
statutes is created to read:

CHAPTER 701
SUBCHAPTER XI
UNIFORM PRINCIPAL AND INCOME ACT
SECTION 128. 701.1101 of the statutes is created to read:
701.1101 Short title and scope. This subchapter may be cited as the
__z

Wisconsin Uniform Prmmpal and Income Act. Ql addltlon to a trust descrlbed in s. j
2~ Subject Yo 501, Lao(a&/\ g

—
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1 SECTION 129. 701.1102 (intro.) of the statutes is created to read:
2 701.1102 Definitions. (intro.) In this subchapter:
SECTION 130. 701.1102(1g) of the statutes is created to read
@ 701.1102 (1g) “Asset? ’

= NOTE: I assumed that the intention of providing a definition for asset was to |
- make the usage of asset in this subchapter consistent with usage of property in the\

/ remainder of the chapter. I did not include the suggested language because in many
7 % X places in the subchapter the term assets is modified to indicate whether that reference /
B/V\/ / '\ is to a trust or unitrust. For example, with the suggested definition the phrase “trust -/
\(\ \ assets” translates to “trust property of a trust or estate.” Please let me know if this’
\" e ) deﬁmtmn is not consistent W1th your 1ntent I
% |
lq o 5 SECTION 131. 701.1123 (1) of the statutes is created to read:
Ao : :
\(} 6 N\ 701.1123 (1) In this section:
/\:f% :

0@ Cl\,\Cl?)k‘(“Payment” means an amount of money or property received by a trustee that

x
@@‘ is any of the following:

9 1. Part of a series, or eligible to be part of a series, of distributions payable over
10 a fixed number of years or during the life of one or more individuals because of
11 services rendered or property transferred to the payer in exchange for the future
12 distributions.

13 2. Distributed from a plan, regardless of the reason for the distribution.

(CJ>)\ b)) “Plan” means a contractual, custod1al!l trust, or other arrangement that

‘ (o
@ provides for distributions to a trustnc'f’udes a private or commercial annuity, an

16 individual retirement account, a Roth individual retirement account, a qualified
17 retirement plan such as a pension, profit—sharing, stock—bonus, or stock—ownership

plan or any nonqualified deferred compensation plan |
vneler”

ﬁ%(( )}\@? Separate account” means an account established or maintained (55/ a plan

under which income, gains, and losses, whether or not realized, from assets allocated
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1 to the account, are credited to or charged against the account without regard to other

e 10 p T, 1. b

2 income, gains, or losses of the plan.
3
5 a trust ;‘of which an election to qualify for é marital deduction under section 2056 (b)

(s
(7) or 2523 (f) of the Internal Revenue Code has been madeo/ or a trust that qualified
for the marital deductlon under section 2056 (b) (5) or 2523 (e) of the Interna} L
8 Revenue CodeY ¢~

.,__-_nﬂ/[ 1(())(\ é\w\wlltw\ *[w"ﬁ‘ﬂ b\r“/\\ jf\L Z‘(L

.@) ( CL)A@ Notwithstanding sub. (3), a\[crustee shall determine plan income for an

accounting penod as if the plan were a trust subject to this subchapter. If the'trustee
03C QY MM ol cluwn TG %\”A“T’
@ ( cannot determine the plan income, the plan income is 4 percent of the total present
value of the trust’s income in the plan on the first day of the accountlng period, based o
g yvmﬂ-q'a o eat @’ «:“:‘F;
@ on reasonable actuarial assumptions as determined by the t1 usteé. s

f‘ (=N V‘mclzulﬁf\t o ol ot oy i&”“’f‘w?"f’
14 G:E’ ( b)k Notwithstanding subs. (2) and (3), a trusteeishaﬂ allocate a payment from

15 a plan to income to the extent of the plan i 1ncome and distribute that amount to the
of +he enapital dedwernonn v I
@ surviving spouse. The trustee(shall allocate the balance of the payment to r1nc1pa1 Q_{_
Q‘”ﬂﬂ P Kt cr\ Odu(“Jﬂ'(:/ (VUS

@ Upon the request of the surviving spouse, the\/trustee[éhall allocate principal to
18 income to the extent the plan income exceeds payments made from the plan to the
trust during the accounting period.
of as.v\/\cw o+ fz(
( ¢ J‘) Cf Upon the request of the surviving spouse of the settlor, a trustee/& shall n’*ru g%«f ‘
demand that a person administering a plan distribute the plan income to the trust
22 SECTION 133. 701.1126 (title) of the statutes is created to read:
23 701.1126 (title) Timber.

24 - SECTION 134. 701.1134 (3) (¢) and (d) and (4) of the statutes are created to read:
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701.1134 (3) (c) Proportionately from principal and income to the extent that
receipts from the entity are allocated to both income and principal.

(d) From principal to the extent that the tax exceeds the total receipts from the
entity.

(4) After applying subs. (1) to (3), the trustee shall adjust income or principal
receipts to the extent that the trust’s taxes are reduced because the trust receives a
deduction for payments made to a beneficiary.

SECTION 135. 701.115 of the statutes is repealed.

SECTION 136. 701.12 of the statutes is repealed.

SECTION 137. Subchapter XII (title) of chapter 701 [precedes 701.1201] of the
statutes is created to read:

CHAPTER 701
SUBCHAPTER XII
MISCELLANEOUS PROVISIONS

. J 2001202
SEcCTION 138. 701.1203 ﬁ the statutes is created to read:

/»@‘:\’ Tol. 1202,

(701.1203 f Electronic records and signatures. The provisions of this
chapter governing the legal effect, validity, or enforceability of electronic records or
signatures, and of contracts formed or performed with the use of such récords or

signatures conform to the requirements of section 102 of the federal Electronic

Signatures in Global and National Commerce Act, 15 USC 7002, and supersede,

modify, and limit the federal Electronic Signatures in Global and National

Commerce Act, 15 USC 7001 to 7031.

\)(
SEcTION 139. 701. 12011 of the statutes is created to read:
LWoL\Lu
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1205 |
0 -~ r7 C) ( 3
v Ao

1 niformity of application and construction. This chapter shall

§01.1204
Rt I3
be applied and construed to effectuate its general purpose to make uniform the law

with respect to the subject of this chapter among states enacting it.

not 0%
(3) of the statutes is created to read:

SECTION 140.

g?:)m(le;)l 2l%xcept as provided in par. (b), this chapter applies to a judicial
proceeding concerning a trust commenced before, on, or after the effective date of this
paragraph .... [LRB inserts date].

(b) If a court finds that application of a particular provision of this chapter to
a judicial proceeding commenced before the effective date of this paragraph ... LRB
inserts date], will substantially interfere with the effective conduct of the judicial
proceedings or prejudice the rights of the parties, the particular provision of this
chapter does not apply to that judicial proceeding and the court shall apply ch. 701,
2011 stats., as the~ court finds to be necessary to prevent interference with the
effective conduct of the judicial proceeding and to avoid prejudi‘cing the rights of the
parties.

SECTION 141. 701.13 of the statutes is repealed.

SECTION 142. 701.14 (title) and (1) of the statutes are repealed.

SECTION 143. 701.14 (2) of the statutes is renumbered 701.0205 and amended

to read:

701.0205 Notice. Ifnotice of a_judicial proceeding involving a trust proceeding
to -a- an interested person interested-in-the trust, to the person’s representative or

guardian ad litem asprovidedins-701.15, or to other persons, is required by law or

deemed necessary by the court, the court shall order such notice to be given as

N PasA
prescribed in s. 879.05 except that service by publication shatnot be required unless

ordered by the court. The court may order both personal service and service by
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publication on designated persons. Proof of service shall be made as provided in s.
879.07. Persons-interested-in-the trust Interested persons, on behalf of themselves,
or their representativés or guardians ad litem as-provided-ins-—70115, on behalf of
themselves the representative or guardian ad litem and these-whom they represent

the interested person the representative or guardian ad litem represents, may in
writing waive service of notice and consent to the hearing of any matter without
notice. Waiver of notice or an appearance by any interested person interested-inthe
trust or the interested person’s representative or guardian ad litem as-providedin
s—+01.15 is equivalent to timely service of notice.

SECTION 144. 701.14 (3) of the statutes is renumbered 701.0206 and amended
to read:

701.0206 Attorney for person in military service. At the time of filing a
petition for a trust judicial proceeding; involving a trust, the petitioner shall file an
affidavit shall be-filed setting forth the name of any interested person interestedin
the proceeding who is actively engaged in the military service of the United States.
Whenever it appears by the affidavit or otherwise that any person in the active
military service of the United States is an interested in-any-trust-proceeding person
and is not represented by an attorney, or by an attorney-in—fact who is duly
authorized to act on the interested person’s behalf in the matter, the court shall
appbint an attorney to represent the interested person and protect the person’s
interest.

SECTION 145. 701.14 (4) of the statutes is repealed.

SECTION 146. 701.15 of the statutes is repealed.

SECTION 147. 701.16 (title), (1), (2), (8), (4) (title) and (a) to (c), (5) and (6) of the

statutes are repealed.
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SECTION 148. 701.16 (4) (d) of the statutes is renumbered 879.47 (2) and
amended to read:

879.47 (2) Neotwithstanding . 879.47, trustees Trustees and cotrustees may
submit to courts accounts in the format that they normally use for accounts
submitted to beneficiaries under this subsection, if all of the information required by
the court is included.

SECTION 149. 701.17 of the statutes is repealed.

SECTION 150. 701.18 of the statutes is repealed.

SECTION 151. 701.19 of the statuteslis repealed.

SECTION 152. 701.20 (title) of the statutes is repealed.

SECTION 153. 701.20 (2) (intro.) of the statutes is repealed.

SECTION 154. 701.20 (2) (a) of the statutes is renumbered 701.1102 (1).

SECTION 155. 701.20 (2) (b) of the statutes is renumbered 701.1102 (1m) and
amended to read:

701.1102 (I1m) “Beneficiary” Notwithstanding s. 701.0103 (8), “beneficiary”
means a person who has a beneficial interest in a trust or an estate and includes, in
the case of a decedent’s estate, an heir, a legatee, and a devisee and, in the case of a
trust, an income beneficiary and a remainder beneficiary.

SECTION 156. 701.20 (2) (c) of the statutes is renumbered 701.1102 (2).

SEcTION 157. 701.20 (2) (d) of the statuteé is renumbered 701.1102 (3) and
amended to read:

701.1102 (3) “Income” means money or property that a fiduciary receives as
current return from a principal asset. “Income” includes a portion of receipts from
a sale, exchange, or liquidation of a principal asset, to the extent provided in subs-

(10) ss. 701.1115 to £24) 701.1129.
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1 SECTION 158. 701.20 (2) (e) of the statutes is renumbered 701.1102 (4).
2 SECTION 159. 701.20 (2) (f) of the statutes is renumbered 701.1102 (5).
3 SECTION 160. 701.20 (2) (g) of the statutes is renumbered 701.1102 (6).
4 SECTION 161. 701.20 (2) (h) of the statutes is renumbered 701.1102 (7) and
5 amended to read:
6 . 701.1102 (7) “Net income” means the total receipts allocated to income during
7 an accounting period, minus the disbursements made from 1néome dlirmg the period,
pter
plus or minus transfers under@&eewn Subch. X to Orgf‘;f;l ;niome during the
9 period. " 3 § bl |
10 - SECTION 162. 701.20 (2) (i) of the statutes is repealed.
SECTION 163. 701.20 (2) (j) of the statutes is renumbered 701.1102 (8). ﬁ(/ﬁ)
¢ \,_NWWWHWWSMECTION 164 770?[ 20 (é)?ki ‘of thewsti‘putes 18 renyrgbgr}gd 7 01 1102 (9) %J o
{2 Vi 13 / SECTION 165. 701.20 (2) (L), (m) and (n) of the statutes are repealed.
//1:1 SECTION 166. 701.20 (3) of the statutes is renumbered 701.1103, and 701.1103
15 (1) and (2), as renumbered, are amended to read:
16 701.1103 (1) In allocating receipts and disbursements to income or principal
17 or between income and principal, and with respect to any matter within the scope of

18 subs—(5) ss. 701.1110 to (9) 701.1114, a fiduciary:

19 (a) Shall first administer a trust or estate in accordance with the terms of the
20 trust or the will, even if there is avdifferent provision in this seetion subchapter.

21 (b) May administer a trust or estate by the exercise of a discretionary power
22 of administration given to the fiduciary by the terms of the trust or the will, even if
23 the exercise of the power produces a result different from a result required or

24 permitted by this seetion subchapter.
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(¢) Shall administer a trust or estate in accordance with this-seetien subchapter

if the terms of the trust or the will do not contain a different provision or do not give
the fiduciary a discretionary power of administration.

(d) Shall add a receipt or charge a disbursement to principal to the extent that

the terms of the trust and this seetion subchapter do not provide a rule for allocating

the receipt or disbursement to principal or income or between principal and income.

(2) In exercising the power to adjust under sub—(4)(a) s. 701.1104 (1) or a

discretionary power of administration regarding a matter within the scope of this
seetion subchapter, whether granted by the terms of a trust, a will, or this seetion
subchapter, a fiduciary shall administer a trust or estate impartially, based on what
is fair and reasonable to all of the beneficiaries, except to the extent that the terms
of the trust or the will clearly manifest an intention that the fiduciary shall or may
favor one or more of the beneficiaries. A determination in accordance with this
seetion subchapter is presumed to be fair and reasonable to all of the beneficiaries.

SECTION 167. 701.20 (4) of the statutes is renumbered 701.1104, and 701.1104
(1), (2) (intro.), (3) (h) and (i), (4), (5) and (6) as renumbered, are amended to read:

701.1104 (1) A trustee may adjust between principal and income to the extent
the trustee considers necessary if the trustee invests and manages trust assets as a
prudent investor, the terms of the trust describe the amount that may or must be
distributed to a beneficiary by referring to the trust’s income, and the trustee
determines, after applying the rules in sub-(3){a) s. 701.1103 (1), that the trustee
is unable to comply with sub-(3)(b) s. 701.1103 (2).

(2) (intro.) In deciding whether and to what extent to exercise the power
conferred by par—(a) sub. (1), a trustee shall consider all factors relevant to the trust

and its beneficiaries, including the following factors to the extent they are relevant:
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(3) (h) If the trust has been converted under sub—{4g) s. 701.1106 to a unitrust.

(1) If the trust is an express unitrust, as defined in sub—4j)(a) s. 701.1107 (1).

(4) Ifpar—{e)556- sub. (3) (e), (f), or Z (g) applies to a trustee and there is more

than one trustee, a cotrustee to whom the proviSion does not apply may make the
adjustment unless the terms of the trust do not permit the exercise of the power by
that cotrustee.

(5) A trustee may release the entire power conferred by par—a) sub. (1) or may
release only the power to adjust from income to principal or the power to adjust from
principal to income if the trustee is uncertain about whether possessing or exercising
fhe power will cause a result described in par—e)-1- sub. (3) (a) to 6: (f) or if the trustee
determines that possessing or exercising the power will or may deprive the trust of
a tax benefit or impose a tax burden not described in par—{e) sub. (3). The release may
be permanent or for a specified period, including a period measured by the life of an
individual.

(6) Terms of a trust that limit the power of a trustee to make an adjustment
between principal and income do not affect the application of this subsection unless
it is clear from the terms of the trust that the terms are intended to deny the trustee
the power of adjustment conferred by par—(a) sub. (1).

SECTION 168. 701.20 (4c¢) (title) of the statutes is renumbered 701.1105 (title).

SECTION 169. 701.20 (4c¢) (b) (intro.) of the statutes is renumbered 701.1105 (1)
(intro.) and amended to read:

701.1105 (1) (intro.) A trustee may, but is not required to, obtain approval of

a proposed action under sub-(4)(a) s. 701.1104 (1) by providing a written notice that

complies with all of the following:

SECTION 170. 701.20 (4c¢) (b) 1. of the statutes is renumbered 701.1105 (1) (a).
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SECTION 171. 701.20 (4c) (b) 2. of the statutes is renumbered 701.1105 (1) (b).

SECTION 172. 701.20 (4¢) (b) 3. (intro.) of the statutes is renumbered 701.1105
(1) (c) and amended to read:

701.1105 (1) (c) Is given to all suijuris qualified beneficiaries who-are-any-of
the-following:.

SECTION 173. 701.20 (4¢) (b) 3. a., b. and c. of the statutes are repealed.

SECTION 174. 701.20 (4c¢) (b) 4. of the stétutes is renumbered 701.1105 (1) (d),
and 701.1105 (l)l(d) (intro.) and 4., as renumbered, are amended to read:

701.1105 (1) (d) (intro.) States that it is given in accordance with this-subseetion
section and discloses the following information:

4. The effective date of the proposed action if no objection is received from any
beneficiary within the time specified in subd. 4—e- 3.

SECTION 175. 701.20 (4¢) (c) of the statutes is renumbered 701.1105 (2) and
amended to read:

701.1105 (2) If a trustee gives notice of a proposed action under this-subsection

section, the trustee is not required to give notice to a suijuris qualified beneficiary

who consents to the proposed action in writing at any time before or after the
proposed action is taken.

SECTION 176. 701.20 (4c) (d) of the statutes is renumbered 701.1105 (3) and
amended to read:

701.1105 (3) A-suijuris qualified beneficiary may object to the proposed action
by giving a written objection to the trustee within the time specified in the notice

under par.{(b)4—e- sub. (1) (d) 3.
SECTION 177. 701.20 (4c) (e) of the statutes is renumbered 701.1105 (4) and

amended to read:
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701.1105 (4) A trustee may decide not to take a proposed action after the
trustee receives a written objection to the proposed action or at any other time for any
other reason. In that case, the trustee shall give written notice to the suijuris
qualified beneficiaries of the decision not to take the proposed action.

SECTION 178. 701.20 (4c) (f) of the statutes is renumbered 701.1105 (5) and
amended to read:

701.1105 (5) If a trustee receives a written objection to a proposed action within

the time specified in the notice under par—b)-4—¢- sub. (1) (d) 3., either the trustee

or the qualified beneficiary making the written objection may petition the court to
have the proposed action approved, modified, or prohibited. In the court proceeding,
the gualified beneficiary objecting to the proposed action has the burden of proving
that the proposed action should be modified or prohibited. A gualified beneficiary
who did not make the written objection may oppose the proposed action in the court
proceeding.

SECTION 179. 701.20 (4cj (g) of the statutes is renumbered 701.1105 (6) and
amended to read:

701.1105 (6) For purposes of this s&bseet}en section, a proposed action under
sub—(4) s. 701.1104 includes a course of action or a decision not to take action under
sub{(4) 5. 701.1104.

SECTION 180. 701.20 (4g) (title) of the statutes is renumbered 701.1106 (title).

SECTION 181. 701.20 (4g) (a) (intro.) of the statutes is renumbered 701.1106 (1)
(intro.) and amended to read:

701.1106 (1) (intro.) Subject to par—(d) sub. (4), a trust may be converted to a

unitrust in any of the following ways:
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SECTION 182. 701.20 (4g) (a) 1. (intro.) of the statutes is renumbered 701.1106
(1) (a) (intro.) and amended to read:

701.1106 (1) (a) (intro.) By the trustee, at his or her own discretion or at the

- request of a qualified beneficiary, if all of the following apply:

SECTION 183. 701.20 (4g) (a) 1. a. of the statutes is renumbered 701.1106 (1)
(a) 1. |

SECTION 184. 701.20 (4g) (a) 1. b. of the statutes is renumbered 701.1106 (1)
(a) 2. and amended to read:

701.1106 (1) (a) 2. The trustee provides notice in the same manner as provided

in sub—4e) (b)) 5. 701.1105 (1) of the trustee’s intention to convert the trust to a
unitrust, and the notice advises how the unitrust will operate, including the fixed
percentage under par—(e)-1. sub. (3) (a) and any other initial determinations under
par—{(e)4- sub. (3) (d) that the trustee intends to follow.

SECTION 185. 701.20 (4g) (a) 1. c. of the statutes is repealed.

SECTION 186. 701.20 (4g) (a) 1. d. of the statutes is renumbered 701.1106 (1)
(a) 3. and amended to read:

701.1106 (1) (a) 3. Every suijuris qualified beneficiary consents to the
conversion to a unitrust in a writing delivered to the trustee.

SECTION 187. 701.20 (4g) (a) 1. e. of the statutes is renumbered 701.1106 (1) (a)

SECTION 188. 701.20 (4g) (a) 2. (intro.) of the statutes is renumbered 701.1106
(1) (b) (intro.) and amended to read:
701.1106 (1) (b) (intro.) By a court on the petition of the trustee or a qualified

beneficiary, if all of the following apply:
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SECTION 189. 701.20 (4g) (a) 2. a. of the statutes is renumbered 701.1106 (1)
(b) 1. and amended to read:

701.1106 (1) (b) 1. The trustee or qualified beneficiary has provided notice
under sub-{4e) s. 701.1105 of the intention to request the court to convert the trust
to a unitrust, and the notice advises how the unitrust will operate, including the fixed
percentage under par—e)-1- sub. (3) (a) and any other initial determinations under
par—{e)4- sub. (3) (d) that will be requested.

SECTION 190. 701.20 (4g) (a) 2. b. of the statutes is renumbered 701.1106 (1)
(b) 2.

SECTION 191. 701.20 (4g) (b), (¢), (d) and (e) of the statutes are renumbered
701.1106 (2), (3), (4) and (5), and 701.1106 (2), (3) (a), (b), (¢), (d) 7., (f) (intro.) and 2., |
(g) (intro.), 1. and 3. and (h), (4) (a) (intro.) and 1. and (b) and (5), as renumbered, are
amended to read:

701.1106 (2) In deciding whether to convert the trust to a unitrust under paz-
a)1- sub. (1) (a) and in determiniﬁg the fixed percentage under sub. (3) (b) 1., the
trustee shall consider all relevant factors under sub4)-(b) 1. 409. 5. 701.1104 (2) (a)

to (1).

(3) (a) If a trust is converted to a unitrust under this subseetion section by the

trustee or a court, notwithstanding sub-—(3){a) 1. s. 701.1103 (1) (a) and 4- (d) and

8. 70121 701.1136 (4) the trustee shall make distributions in accordance with the

ereating trust instrument, except that any reference in the ereating trust instrument
to “income” means a fixed percentage of the net fair market value of the unitrust’s
assets, whether such assets otherwise would be considered income or principal under

this seetion subchapter, averaged over a preceding period determined by the trustee,



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

2013 — 2014 Legislature -130 - LRB-0010/P2
FFR&TKK:jld:rs

SECTION 191
which is at least 3 years but not more than 5 years, or the period since the original
trust was created, whichever is less.

(b) 1. Subject to subd. 2. b, if the trust is converted to a unitrust under par—(a)
1. gsub. (1) (a), the trustee shall determine the fixed percentage to be applied under
subd1. par. (a), and the notice under par—{a)1-b. sub. (1) (a) 2. must state the fixed
percentage. If the trust is converted to a unitrust under par—{a)2- sub. (1) (b), the
court shall determine the fixed percentage to be applied under subd—1- par. (a).

2. Any fixed percentage under subd-1: par. (a) that is determined by a trustee
may not be less than 3 percent nor more than 5 percent.

(c) After a trust is converted to a unitrust, the trustee may, subject to the notice
requirement under sub.{4e) s. 701.1105 and with the consent of every suijuris
qualified beneficiary, do any of the ‘follovving:

1. Convert the unitrust back to the original trust under the ereating trust
instrument.

2. Change the fixed percentage under subd.1: par. (a), subject to subd—2-b- par.
() 2.

(d) 7. The averaging under subd—1- M to a different preceding period,
which is at least 3 years but not more than 5 years.

(f) (intro.) Unless otherwise provided by the ereating trust instrument, the
unitrust distribution is considered to have been paid from the following sources in
the order of priority:

2. Ordinary income for federal income tax purposes that is not net income
under subd. 6-a- 1.

(g) (intro.) A court may, on the petition of the trustee or a qualified beneficiary,

do any of the following:
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1. Change the fixed percentage that was determined under subd-—2- par. (b) by
the trustee or by a prior court order.

3. Average the valuation of the unitrust’s assets over a period other than that
specified in subd—1- par. (a).

(h) Conversion to a unitrust under this subsection é_em does not affect a
provision in the ereating trust instrument that directs or authorizes the trustee to
distribute principal or that authorizes a beneficiary to withdraw a portion or all of
the principal.

(4) (a) (intro.) A trust may not be converted under this subseetion section to a

unitrust if any of the following applies:

1. The ereating trust instrument specifically prohibits the conversion.

(b) Notwithstanding subd-—1- par. (a), if a trust may not be converted to a
unitrust solely because subd-—1.g. par. (a) 7. applies to a trustee, a cotrustee, if any,
to whom subd-1-g. par. (a) 7. does not apply may convert the trust to a unitrust under
par—(a)1- sub. (1) (a), unless prohibited by the creating instrument, or a court may
convert the trust to a unitrust under par—(a)-2- sub. (1) (b) on the petition of a trustee
or qualified beneficiary.

(5) A trustee may release the power conferred by par—(a)-1- sub. (1) (a) if the
trustee is uncertain about whether possessing or exercising the power will cause a
result described in par{d)1-b- sub. (4) (a) 2. to £ 6. or if the trustee determines that
possessing or exercising the power will or may deprive the trust of a tax benefit or
impose a tax burden not described in par—(d)1. sub. (4) (a). The release may be
permanent or for a specified period, including a period measured by the life of an

individual.
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SECTION 192. 701.20 (4j) of the statutes is renumbered 701.1107, and 701.1107
(1) and (Z)ﬁef)o,L (7f) 2., (g) and (h), as renumbered, are amended to read:

701.1107 (1) In this-subsection section, “express unitrust” means any trust that
by its ge!veiﬂmﬂg insj%%%nt requires the distribution at least annually of a unitrust
amount equal to a fixed percentage of the net fair ﬁarket value of the trust’s assets,
valued at least annually, other than a trust solely for charitable purposes or a

charitable split—interest trust under section 664 (d) or 170 (f) (2) (B) of the Internal

Revenue Code.
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@a(e)\zl‘he governing trust instrument may grant discretion to the trustee to
adopt a consistent practice of treating capital gains as part of the unitrust
distribution, to the extent that the unitrust distribution exceeds the income
determined as if the trust were not a unitruét, or it may specify the ordering of such
classes of income. |

(f) 2. Ordinary income for federal income tax purposes that is not net income
under subd. 6-a- 1.

(g) The trust decument instrument may provide that assets used by the trust
beneficiary, such as a residence or tangible personal property, may be excluded from

the net fair market value for computing the unitrust amount. Such use may be

~ considered equivalent to the income or unitrust amount.

(h) In the absence of contrary provisions in the governing deeument trust
instrument of an express unitrust, the provisions of sub—4g){e)154- 5. 701.1106 (3)

(a), (d), and 5 (e) apply.
SECTION 193. 701.20 (4k) of the statutes is renumbered 701.1108 and amended

to read:
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701.1108 Power to treat capital gains as part of a distribution. Unless
instrament”

prohibited by the governing instrument will or trust/ a trustee fiduciary may cause

gains from the sale or exchange of estate or trust assets property, as determined for
federal income tax purposes, to be taxed for federal income tax purposes as part of
a distribution of income that has been increased by an adjustment from principal to
income under sub-—4) s. 701.1104, of a unitrust distribution, of a fixed annuity
distribution, or of a principal distribution to a beneficiary.

SECTION 194. 701.20 (4m) (title) of the statutes is renumbered 701.1109 (title).

SEC';‘ION 195. 701.20 (4m) (a) of the statutes is renumbered 701.1109 (1) and
amended to read:

701.1109 (1) Nothing in this seetion subchapter creates a duty to make an
adjustment under sub-—4) s. 701.1104 or to convert a trust to a unitrust under sub-
(4g) s. 701.1106. Unless it determines that the decision to make an adjustment or
to convert to a unitrust was an abuse of the fiduciary’s discretion, a court may not
grant relief from any decision a fiduciary makes regarding the exercise of a
discretion/ary power conferred by sub—(4) g. 701.1104 or (4g) 701.1106.

SECTION 196. 701.20 (4m) (am) of the statutes is renumbered 701.1109 (2) and
amended to read:

701.1109 (2) An action taken under sub.{(4) s. 701.1104 or {4g) 701.1106 is not
an abuse of a fiduciary’s discretion if the fiduciary gave written notice of the proposed
action under sub.{4e) 5. 701.1105 and did not receive a timely written objection to
the notice. It is not an abuse of discretion not to exercise the power to adjust under
sub. (4) 5. 701.1104 or to convert under sub.—(4g) s. 701.1106.

SECTION 197. 701.20 (4m) (b) of the statutes is renumbered 701.1109 (3).



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

2013 — 2014 Legislature -134 - LRB-0010/P2
FFR&TKK:jld:rs

SECTION 198

SECTION 198. 701.20 (4m) (c¢) of the statutes is renumbered 701.1109 (4), and
701.1109 (4) (c), as renumbered, is amended to read:

701.1109 (4) (c) To the extent that the court is unable, after applying subds—1-
pars. '§ a) and 2- (b), to place the beneficiaries, the trust, or both in the positions that
they would have occupied had the discretion not been abused, the court may order
the fiduciary to pay an appropriate amount from its own funds to one or more of the
beneficiaries, the trust, or both.

SECTION 199. 701.20 (4m) (d) of the statutes is renumbered 701.1109 (5).

SECTION 200. 701.20 (5) of the statutes is renumbered 701.1110, and 701.1110
(1), (2) (intro.), (3), (4) and (5), as renumbered, are amended to read:

701.1110 (1) A fiduciary of an estate or of a terminating income interest shall
determine the amount of net income and net principal receipts received from
property specifically given to a beneficiary under the rules in subs-(7 gs. 701.1112
t0430) 701.1135 that apply to trustees and the rules in par—{e) sub. (5). The fiduciary
shall distribute the net income and net principal receipts to the beneficiary who is
to receive the specific property.

(2) (intro.) A fiduciary shall determine the remaining net income of a decedent’s
estate or a terminating income interest under the rules in subs—H ss. 701.1112 to
(30) 701.1135 that apply to trustees and by:

(3) A fiduciary shall distribute to a beneficiary, including a trustee, who
receives a pecuniary amount not determined by a pecuniary formula related to a
transfer tax interest at the legal rate set forth in s. 138.04 on any unpaid portion of
the pecuniary amount for the period commencing one year after the decedent’s death
or after the income interest in the trust ends. The interest under this paragraph

subsection shall be distributed from net income determined under par—b) sub. (2) or
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from principal to the extent that net income is insufficient. For purposes of this
paragraph subsection, the deferred marital property elective share amount elected

by a surviving spouse under s. 861.02 (1) is a bequest of a speeifie pecuniary amount

of money not determined by a pecuniary formula related to a transfer tax.
(4) A fiduciary shall distribute the net income remaining after distributions

required by-par—(e) under subs. (1) to (3) in the manner described in sub—6) s.

701.1111 to all other beneficiaries, including a beneficiary who receives a pecuniary

amount determined by a pecuniary formula related to a transfer tax.

(56) A fiduciary may not reduce principal or income receipts from property
described in par—(a) sub. (1) because of a payment described in sub—25) 5. 701.1130
or {26) 701.1131 to the extent that the will, the terms of the trust, or applicable law
requires the fiduciary to make the payment from assets other than the property or
to the extent that the fiduciary recovers or expects to recover the payment from a 3rd
party. The net income and principal receipts from the property are determined by
including all of the amounts the fiduciary receives or pays with respect to the
property, whether those amounts accrued or became due before, on, or after the date
of a decedent’s death or an income interest’s terminating event, and by making a
reasonable provision for amounts that the fiduciary believes the estate or
terminating income interest may become obligated to pay after the property is
distributed. /

SECTION 201. 701.20 (6) of the statutes is ré’numbered 701.1111, and 701.1111
(1), (2) (d) and (4), as renumbered, are amended to read:

701.1111 (1) Each beneficiary described in sub—(5)(d) 5. 701.1110 (4) is entitled

to receive a portion of the net income equal to the beneficiary’s fractional interest in

undistributed principal assets, using values as of the distribution date. If a fiduciary
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SECTION 201
makes more than one distribution of assets to beneficiaries to whom this subsection
section applies, each beneficiary, including one who does not receive part of the
distribution, is entitled, as of each distribution date, to the net income the fiduciary
has received after the date of death or terminating event or eaﬂier distribution date
but has not distributed as of the current distribution date.

(2) (d) The distribution date for purposes of this subseetion section may be the
date as of which the fiduciary calculates the value of the assets if that date is
reasonably near the date on which assets are actually distributed.

(4) A trustee may apply the rules in this subseetion section, to the extent that
the trustee considers it appropriate, to net gain or loss realized after the date of death
or terminating event or earlier distribution date from the disposition of a principal
asset if this subseetion section applies to the income from the asset.

SECTION 202. 701.20 (7) of the statutes is renumbered 701.1112, and 701.1112
(8), as renumbered, is amended to read:

701.1112 (3) An asset becomes subject to a successive income interest on the
day after the preceding income interest ends, as determined under par—{(d) sub. (4),
even if there is an interveniﬁg period of administration to wind up the preceding
income interest.

SECTION 203. 701.20 (8) of the statutes is renumbered 701.1113, and 701.1113
(1) and (3), as renﬁmbered, aré amended to read:

701.1113 (1) A trustee shall allocate to principal an income receipt or

disbursement other than one to which sub-(5){a) s. 701.1110 (1) applies if its due date

occurs before a decedent dies in the case of an estate or before an income interest

begins in the case of a trust or successive income interest.
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(3) An item of income or an obligation is due on the date the payer is required
to make a payment. If a payment date is not stated, there is no due date for the
purposes of this section. Distributions to shareholders or other owners from an
entity, as defined in sub10) s. 701.1115, are due on the date fixed by the entity for
determining who is entitled to receive the distribution or, if no date is fixed, on the
declaration date for the distribution. A due date is periodic for receipts or
disbursements that must be paid at regular intervals under é lease or an obligation
to pay interest or if an entity customarily makes distributions at regular intervals.

SECTION 204. 701.20 (9) ‘(a) of the statutes is renumbered 701.1114, and

701.1114 (1), as renumbered, is amended to read:

701.1114 (1) In this subseection section, “undistributed income” means net
income received before the date on which an income interest ends. “Undistributed
income” does not include an item of income or expense that is due or accrued or net
income that has been added or is required to be added to principal under the terms
of the trust.

SECTION 205. 701.20 (10) of the statutes is renumbered 701.1115, and 701.1115
(1), (2) and (5), as renumbered, is amended to read:

701.1115 (1) In this subsection section, “entity” means a corporation,
partnership, limited liability company, regulated investment company, real estate
investment trust, common trust fund, or any other organization in which a trustee
has an interest other than a trust or estate to which sub—31) s. 701.1116 applies, a
business or activity to which sub—(12) s. 701.1117 applies, or an asset—backed
security to which sub.(24) s. 701.1129 applies.

(2) Except as otherwise provided in this subseetion gection, a trustee shall

allocate to income money received from an entity.
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SECTION 205

(5) Money is not received in partial liquidation, nor may it be taken into account
under par—{(d)-2: sub. (4) (b), to the extent that it does not exceed the amount of income
tax that a trustee or beneficiary must pay on taxable income of the entity that
distributes the money.

SECTION 206. 701.20 (11) of the statutes is renumbered 701.1116 and amended
to read:

701.1116 Distribution from trust or estate. A trustee shall allocate to
income an amount received as a distribution of income from a trust or an estate in
which the trust has an interest other than a purchased interest, and shall allocate
to principal an amount received as a distribution of principal from such a trust or
estate. If a trustee purchases an interest in a trust that is an investment entity, or
a decedent or donor transfers an interest in such a trust to a trustee, sub- (10) s.
701.1115 or £24) 701.1129 applies to a receipt from the trust.

SECTION 207. 701.20 (12) of the statutes is renumbered 701.1117 and 701.1117
(3) (g), as renumbered, is amended to read:

701.1117 (3) (g) Activities to which sub.(23) s. 701.1128 applies.

SECTION 208. 701.20 (13) of the statutes is renumbered 701.1118, and 701.1118
(1), (2), (3) and (6), as renumbered, are amended to read:

701.1118 (1) To the extent not allocated to income under this seetion
subchapter, éssets received from a transferor during the transferor’s lifetime, a
decedent’s estate, a trust with a terminating income interest, or a payer under a
contract naming the trust or its trustee as beneficiary.

(2) Money or other property received from the sale, exchange, liquidation, or
change in form of a principal asset, including realized profit, subject to subs—(10) ss.
701.1115 to £24) 701.1129.
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(3) Amounts recovered from 3rd parties to reimburse the trust because of

disbursements described in sub-(26)(a) 7. s. 701.1131 (1) (g) or for other reasons to

the extent not based on the loss of income.
(6) Other receipts as provided in subs—(17) ss. 701.1122 to (24) 701.1129.
SECTION 209. 701.20 (14) of the statutes is renumbered 701.1119 and amended
to read:
701.1119 Rental property. To the extent that a trustee accounts for receipts

from rental property in accordance with this subseetien section, the trustee shall

allocate to income an amount received as rent of real or personal property, including
an amount received for cancellation or renewal of a lease. An amount received as a
refundable deposit, including a security deposit or a dejposit that is to be applied as |
rent for future periods, must be added to principal and held subject to the terms of
the lease and is not available for distribution to a beneficiary until the trustee’s
contractual obligations have been satisfied with respect to that amount.

SECTION 210. 701.20 (15) of the statutes is renumbered 701.1120, and 701.1120
(3), as renumbered, is amended to read:

701.1120 (3) This subseetion section does not apply to an obligation to which

sub—(18),-(19),(20),(21),(23) 5. 701.1123, 701.1124, 701.1125, 701.1126, 701.1128, or
(24) 701.1129 applies.

SECTION 211. 701.20 (16) of the statutes is renumbered 701.1121 and amended
to read:

701.1121 Insurance policies and similar contracts. (1) Except as
provided in par—(h) sub. (2), a trustee shall allocate to principal the proceeds of a life
insurance policy or other c'ontract in which the trust or its trustee is named as

beneficiary, including a contract that insures the trust or its trustee against loss for
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SECTION 211
damage to, destruction of, or loss of title to, a trust asset. The trustee shall allocate
dividends on an insurance policy to income if the premiums on the policy are paid
from income, and to principal if the premiums are paid from principal.

(2) A trustee shall allocate to income proceeds of a contract that insures the
trustee against loss of occupancy or other use by an income beneficiary, loss of

income, or, subject to sub-312) 8. 701.1117, loss of profits from a business.

(3) This subseetion gection does not apply to a contract to which sub-(18) s.
701.1123 applies.

SECTION 212. 701.20 (17) of the statutes is renumbered 701.1122, and 701.1122
(intro.), as renumbered, is amended to read:

701.1122 Insubstantial allocations not required. (intro.) If -a trustee
determines that an allocation between principal and income required by sub—15)-(b);
18),-19),(20), (21 . 701.1120 (2), 701.1123, 701.1124, 701.1125, 701.1126, or {24)

701.1129 is insubstantial, the trustee may allocate the entire amount to principal

unless one of the circumstances described in sub—(4){e) s. 701.1104 (3) applies to the

allocation. This power may be exercised by a cotrustee in the circumstances

described in sub-(4)(d) s. 701.1104 (4) and may be released for the reasons and in

the manner described in sub-(4){e) 5. 701.1104 (5). An allocation is presumed to be
insubstantial if: |
SECTION 213. 701.20 (18) (title) of the statutes is renumbered 701.1123 (title).
SECTION 214. 701.20 (18) (a) of the statutes is repealed.
SECTION 215. 701.20 (18) (b) of the statutes is renumbered 701.1128 (2) and
amended to read:
701.1123 (2) To the extent that a payment is characterized as interest ox, a

dividend, or a payment made in lieu of interest or a dividend, a trustee shall allocate



18
19
20
21
22
23
24

25

2013 — 2014 Legislature @M— ) FRROTKR
' " SECTION 215

it the payment to income. The trustee shall allocate to principal the balance of the
paymént and any other payment received in the same accounting period that is not
characterized as interest, a dividend, or an-equivalent a payment in lieu of interest

Y () @)
,G

SECTION 216. 701.20 (18) (c}/f the statutes is renumbered 701.1123

amended to read %&15 }ﬂy i\ P

701.1123 @ Iﬂ%hﬁepaacagmh/ ubsection and sub. (4))fplaa income” means
any of the following:

or a dividend. |

1. With respect to payments received from a plan that maintains separate

grake

accounts exfunds for its participants or account holders,sueh—a&deﬁrméeentﬁbuﬁeﬁ

plan separate account er—fund held for the benefit of the trust that, if the plan

separate account or-fund were a trust, Would be allocated to income under-pars—b)

8 aby o

and-{d) for that accounting period, or 4 percent of the value of the plan account erfund
on the first day of the accounting period. The trustee shall;in-his-or-her diseretion;
choose the method of determining “plan income” under this subd-—1-—a- subdivision,
and may change the method of determining “plan income” under this subd—1-a-
subdivision for any subsequent accounting period.

2. With respect to payments received from a plan that does not maintain
separate accounts erfunds for its participants er account holders, such-as-defined

4 percent

of the total present value of the trust’s interest in the plan as of the first day of the
accounting period, based on reasonable actuarial assumptions as determined by the

trustee.
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but no part of any payment is allocated to income under par—(b) sub. (2), the trustee
shall allocate to income that portion of the aggregate value of all payments received
by the trustee in that accounting period that is equal to the amount of plan income
that is attributable to the trust’s interest in the plan from which payment is received

for that accounting period. The trustee shall allocate the balance of any payments

- to principal.

SECTION 217. 701.20 (18) (d) of the statutes is renumbered 701.1123 (5) and
amended to read:

701.1123 (5) If, to obtain an estate or gift tax marital deduction for an interest
in a trust, a trustee must allocate more of a payment to income than provided for by
this subseetion gection, the trustee shall allocate to income the additional amount
necessary to obtain the marital deduction.

SECTION 218. 701.20 (18) (e) of the statutes is renumbered 701.1123 (6) and
amended to read:

701.1123 (6) This subsection section does not apply to paymments a payment to
which sub-19) g. 701.1124 applies.

SECTION 219. 701.20 (19) of the statutes is renumbered 701.1124, and 701.1124
(1), as renumbered, is amended to read:

701.1124 (1) In this subsection section, “liquidating asset” means an asset
whose value will diminish or terminate because the asset is expected to produce
receipts for a period of limited duration. The term includes a leasehold, patent,
copyright, royalty right, and right to receive payments during a period of more than
one year under an arrangement that does not provide for the payment of interest on

the unpaid balance. The term does not include a payment subject to sub—18) s.
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701.1123, resources subject to sub-—(20) s. 701.1125, timber subject to sub—(21 s.
701.1126, an activity subject to sub.(23) s. 701.1128, an asset subject to sub—(24) s.
701.1129, or any asset for which the trustee establishes a reserve for depreciation
under sub—(27) 5. 701.1132.

SECTION 220. 701.20 (20) of the statutes is renumbered 701.1125, and 701.1125
(1) (intro.) and (d), (3) and (4), as renumbered, are amended to read:

701.1125 (1) (intro.) To the extent that a trustee accounts for receipts from an
interest in minerals or other natural resources in accordance with this subseetion
section, the frustee shall allocate them as follows: |

(d) If an amount is received from a working interest or any other interest not /
provided for in subd--12: par. (a), (b), or 3- (¢), 90 percent of the net amount received
must be allocated to principal and thé balance to income.

(3) This subsection section applies whether or not a decedent or donor was

extracting minerals, water, or other natural resources before the interest became
subject to the trust.

(4) If a trust owns an interest in minerals, water, or other natural resources
on May 17, 2005, the trustee may allocate receipts from the interest as provided in
this subseetion section or in the manner used by the trustee before May 17, 2005.
If the trust acquires an interest in minerals, water, or other natural resources after
May 17, 2005, the trustee shall allocate receipts from the interest as provided in this
subseetion section.

SECTION 221. 701.20 (21) (title) of the statutes is repealed.

SECTION 222. 701.20 (21) of the statutes is renumbered 701.1126, and 701.1126

(1) (intro.), (¢) and (d), (2), (3) and (4), as renumbered, are amended to read:
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701.1126 (1) (intro.) To the extent that a trustee accounts for receipts from the

sale of timber and related products in accordance with this subseetion section, the

~ trustee shall allocate the net receipts:

(c) To income or principal or between income and principal if the net receipts
are from the lease of timberland or from a contract to cut timber from land owned by
a trust, by determining the amount of timber removed from the land under the lease
or contract and applying the rules in subds—1- pars. (a) and 2- (b).

(d) To principal to the extent that advance payments, bonuses, and other
payments are not allocated under subd—152- par. (a), (b), or 3- (¢).

(2) In determining net receipts to be allocated under par—<{a) sub. (1), a trustee
shall deduct and transfer to principal a reasonable amount for depletion.

(3) This-subseetion section applies whether or not a decedent or transferor was
harvesting timber from the property before it became subject to the trust.

(4) If a trust owns an interest in timberland on May 17, 2005, the trustee may
allocate net receipts from the sale of timber and related products as provided in this
subsection section or in the manner used by the trustee before May 17, 2005. If the
trust acquires an interest in timberland after May 17, 2005, the trustee shall allocate
net receipts from the sale of timber and related products as provided in this
subsection section.

SECTION 223. 701.20 (22) of the statutes is renumberéd 701.1127 and amended
to read:

701.1127 Property not productive of income. (1) If a marital deduction
is allowed for all or part of a trust whose éSsets consist substantially of property thaf
does not provide the surviving spouse with sufficient income from or use of the trust

assets, and if the amounts that the trustee transfers from principal to income under
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sub—(4) s. 701.1104 and distributes to the spouse from principal in accordance with
the terms of the trust are insufficient to provide the spouse with the beneficial
enjoyment réquired to obtain the marital deduction, the spouse may require the

trustee to make property productive of income, convert property within a reasonable

time, or exercise the power conferred by sub-(4){a) s. 701.1104 (1). The trustee may
decide which action or combination of actions to take.

(2) In cases not governed by par—(a) sub. (1), proceeds from the salé or other
disposition of an asset are principal without regard to the amount of income the asset
produces during any accounting period.

SECTION 224. 701.20 (23) of the statutes is renumbered 701.1128, and 701.1128
(1)’ and (2), as renumbered, are amended to read:

701.1128 (1) In this subseetion gection, “derivative” means a contract or
financial instrument or a combination of contracts and financial instruments that
gives a trust the right or obligation to participate in some or all changes in the price
of a tangible or intangible asset or group of assets, or changes in a rate, an index of
prices or rates, or another market indicator for an asset or a group of assets.

(2) To the extent that a trustee does not account under sub(12) s. 701.1117 for
transactions in derivatives, the trustee shall allocate to principal receipts from and
disbursements made in connection with those transactions.

SECTION 225. 701.20 (24) of the statutes is renumbered 701.1129, and 701.1129
(1), as renumbered, is amended to read:

701.1129 (1) In this-subseection section, “asset—backed security” means an asset

whose value is based upon the right it gives the owner to receive distributions from
the proceeds of financial assets that provide collateral for the security. The term

includes an asset that gives the owner the right to receive from the collateral
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financial assets only the interest or other current return or only the proceeds other
than interest or current return. The term does not include an asset to which sub.-(10)
s.701.1115 or (18) 701.1123 applies.

- SECTION 226. 701.20 (25) of the statutes is renumbered 701.1130, and 701.1130
(intro.), as renumbered, are amended to read:

701.1130 Disbursements from income. (intro.) A trustee shall make the

following disbursements from income to the extent that they are not disbursements

specified in sub—5)0)2. 8. 701.1110 (2) (b) or 3= (¢):

SECTION 227. 701.20 (26) of the statutes is renumbered 701.1131, and 701.1131
(1) (a), (e) and (g), as renumbered, are amended to read:

701.1131 (1) (a) The remaining one—half of the disbursements described in sub-

@25)(a)s. 701.1130 (1) and b (2).

(e) Premiums paid on a‘policy of insurance not described in sub—(25)(d) s.
701.1130 (4) of which the trust is the owner and beneficiary.

(g) Disbursements related to environmental matters, including reclamation,
assessing environmental conditions, remedying and removing environmental
contamination, monitoring remedial activities and the release of substances,
preventing future releases of substances, collecting amounts from persons liable or
potentially liable for the costs of those activities, penalties imposed under
environmental laws-erregulations law and other payments made to comply with
theselaws-or regulations environmental law, statutory or common law claims by 3rd
parties, and defending claims based on environmental matters.

SECTION 228. 701.20 (27) of the statutes is renumbered 701.1132, and 701.1132

(1) and (2) (¢), as renumbered, are amended to read:
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701.1132 (1) In this subseetion section, “depreciation” means a reduction in
value due to wear, tear, decay, corrosion, or gradual obsolescence of a fixed asset
having a useful life of more than one year.

(2) () Under this-subsection section if the trustee is accounting under sub-—(12)
s. 701.1117 for the business or activity in which the asset is used.

SECTION 229. 701.20 (28) of the statutes is renumbered 701.1133, and 701.1133
(1), (2) (intro.) and (e)»and (3), as renumbered, are amended to read:

701.1133 (1) If a trustee makes or expects to make a principal disbursement

described in this-subseetion section, the trustee may transfer an appropriate amount

from income to principal in one or more accounting periods to reimburse principal
or to provide a reserve for future principal disbursements.

(2) (intro.) Principal disbursements to which par—(a) sub. (1) applies include the
following, but only to the extent that the trustee has not been and does not expect

to be reimbursed by a 3rd party:
(e) Disbursements described in sub—(26)(a)7- 5. 701.1131 (1) (g).

(8) If the asset whose ownership gives rise to the disbursements becomes
subject to a successive income interest after an income interest ends, a trustee may
continue to transfer amounts from income to principal as provided in par—(a) sub. (1).

SECTION 230. 701.20 (29) (title) of the statutes is renumbered 701.1134 (title).

SECTION 231. 701.20 (29) (a) of the statutes is renumbered 701.1134 (1).

'SECTION 232. 701.20 (29) (b) of the statutes is renumbered 701.1134 (2).

SECTION 233. 701.20 (29) (c) (intro.) of the statutes is renumbered 701.1134 (3)
(intro.) and amended to read:

701.1134 (3) (intro.) A tax required to be paid by a trustee on the trust’s share

of an entity’s taxable income must be paid prepertionately as follows:
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SECTION 234. 701.20 (29) (c) 1. of the statutes is renuﬁbered 701.1134 (3) (a)
and amended to read:

701.1134 (3) (a) From income to the extent that receipts from the entity are
allocated only to income.

SECTION 235. 701.20 (29) (¢) 2. (intro.) and a. of the statutes are consolidated,
renumbered 701.1134 (3) (b) and amended to read:

701.1134 (3) (b) From principal to the extent that: 2.a—Reeeipts receipts from
the entity are allocated only to principal.

SECTION 236. 701.20 (29) (¢) 2. b. of the statutes is repealed.

SECTION 237. 701.20 (29) (d) of the statutes is repealed.

SECTION 238. 701.20 (30) of the statutes is renumbered 701.1135, and 701.1135
(1) (a), as renumbered, is amended to read:

701.1135 (1) (a) Elections and decisions, other than those described in par—(b)
sub. (2), that the fiduciary makes from time to time regarding tax matters.

SECTION 239. 701.20 (31) of the statutes is repealed.

SECTION 240. 701.21 of the statutes is renumbered 701.1136, and 701.1136 (1),
(2) and (4), as renumbered, are amended to read:

701.1136 (1) DISTRIBUTION OF INCOME. Except as otherwise determined by the
trustee or a court under s.-701.20(4g) 701.1106 with respect to unitrust distributions,
if a beneficiary is entitled to receive income from a trust, but the ereating trust
instrument fails to specify how frequently it is to be paid, the trustee shall distribute
at least annually the income to which such beneficiary is entitled.

(2) PERMITTED ACCUMULATIONS. No provision directing or authorizing

accumulation of trust income shall be is invalid.
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(4) DISPOSITION OF ACCUMULATED INCOME. Income not required to be distributed

by the ereating trust instrument,

instrument; may, in the trustee’s discretion, be held in reserve for future distribution
as income or be added to principal subject to retransfer to income of the dollar amount
originally transferred to principal;but-at. At the termination of the income interest,
any undistributed income shall be distributed as principal.

SECTION 241. 701.22 (title) of the statutes is repealed.

SECTION 242. 701.22 of the statutes is renumbered 701.0417 (4) and amended
to read: gt crevht

701.0417 (4) In case of a division of trust-assets into 2 or more trusts er-shares,
any distribution or allocation of assets as an equivalent of a dollar amount fixed by
formula or otherwise shall be made at current fair market values unless the
governing trust instrument expressly provided that another value may be used. If
the governing trust instrument requires or permits a different value to be used, all/
assets property available for distribution, Oincluo'ling cash, Shall,—m
expressly—provided; be se distributed[t}?;c the assets property, including cash,
distributed-as-such.an-equivalent-will-be fa;ﬁy representative of the net appreciation
or depreciation in the value of the available property on the date or dates of
distribution. A provision in the geverning trust instrument that the trustee may fix
values for purposes of distribution or allocation does not of itself constitute

authorization to fix a value other than current fair market value.

SECTION 243. 701.23 of the statutes is repealed.

v o Tof 1205
SECTION 244, 701.24 (title) of the statutes is renumbered G (title). e

v Ao vpal v
SECTION 245. 701.24 (1) of the statutes is renumbered QOl.lZO@({l) and
. ‘ el i;'

amended to read:
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0. hal,] 0%

701 12 (1) Exce t as otherwise provided in sub. {3) (2) and s—701.19-(9) (a),
(701, p P "y inel 70,0707/4

701.21,701.22; . ss. 701,0602 4517010813/ Fhis
I i

chapter is applicable to a trust existing on July-1.-1971 the effective date of this

4 subsection .... [LRB inserts datel, as well as a trust created after such date, and shall

5 govern trustees acting under such trusts. If application of any provision of ss.701.01

6 $0-701-19; 7012170122 and 70123 this chapter to a trust in existence on Aagust

7 11971 the effective date of this subsection .... [LRB inserts date], is unconstitutional,
8 it shall not affect apphcatlon of the provision to a trust created after that date. (>

“”“NOTE Your drafting instructions provided conflicting 1nf0rmat10n regardlng
“the inclusion of certain applicability language, specifically provisions related to judicial | %
1;/' proceedings. Please confirm that the initial applicability provisions included in this bill |
are consistent with your intent. As drafted, s. 701.1206 (1) provides that, except for
/ subch. XTI and certain sections, the chapter applies to any trust that exists on the effective
date of the bill and any trust created after that date (and to any trustee acting under such |
{ a trust). Section 701.1206 (2) provides that subch. XI applies to a trust or estate existing
I on the effective date of the bill and to a trust or estate created after that date. Section
3 701.1206 (3) provides that ch. 701 applies to a judicial proceeding that is commenced \
; before, on, or after the effective date of the bill unless the court finds that the application
\ of a certain provision will substantially interfere with the effective conduct of the judicial
\\ proceedmg or prejudlce the rlghts of parties. Okay? P

N 8% T *5#34 }flgﬁ””
SECTION 246. 701.24 (2) of the statutes is renumbered @1 1206\{(2) and

~m,‘~:~

10 amended to re{\ad 0 [ %”

11

)6 ((2) Seetion701.20 Subchapter XI of this chapter applies to every a
12 trust or decedent’s estate existing on May172005 the effective date of this
13 subsection .... [LRB inserts datel, and to-every a trust or decedent’s estate created or
14 coming into existence after that date, except as otherwise expressly provided in s-
15 #01-20 subch. XI or by the decedent’s will or the terms of the trust. With respect to

16 a trust or decedent’s estate existing on May17,2005, .- 701.20 (5)t0(30) the effective
17 date of this subsection .... [LRB inserts date], ss. 701.1110 to 701.1135 shall apply at

18 the beginning of the trust’s or estate’s first accounting period, as defined in s. 701.20



